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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD Co MANN
ATIORNKY GENERAL

“tate 2oard of Education of Toxas
Austin, Texas

Jantlumoni

sovaral Quastions DElatizgato & re captionsd subjoste
The letter dated ' ) sads in part as followss

Austin on August 2, tbe
foclamation for L‘:o

s to bo a dividad opiniun among
eaors of the Beard (practically all
how /ceanvers) as to wiethsy or nob et
- 7 the doawrd can proceed to snter
pamerite 1 1t dso desires with some of the

books are oxpiring this jear, to renevw such Core
tracts for the statutory poriods under Artiole
2342 Reviaed Civil Ctatutes.

"Therefors, 1 snculd like for you to advipe,
on or before Auguat 2, 1943, whethor or nu§ ths
Board oan enter ints auoh ﬁromtu. withouy
Lfirst issulng ths prooclamsation for sush booke
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State Beard of Zduoation of Texas, pege #3

under said Article £846, and uhethsar such r'oe
nowal or extandod sontrests can be made priur
to the second Uomday in Gotouer,

¢ "Your attentiun is direatoed to the last
clause of the second fproviso! of Article 2842,
1ich reads ss followst YAnd it shall always Lo
- lawful for thom (the board) to renew a con t
on suah terma as fn tholy Judgnent :my o fop
the baat interests of the state,!

*It is contended Dy soew thst dus to high
costs of matorial, 1lalor, eto., that the dools
under & contyrect zade now will naturelly bo »id
at a higher price than thoge books now ln adopw
tion, end which ray be bought under sn extandod
or rouawed contyracte While, oa the other hand
: 1t is likeowisze pontended that a oontract shaulﬁ
i not be rengwed or cxtended without first exemine
ing all. of ine tooks that sonpatition may offer
and the prices askel for auch books, othervise
how can one say tial tho dook in adoption in
best or that the ecomumics involve more tinift, .
and golecting tho bLest bocks at the best pricos
moe_nnru{.imludas nowlad;e of all ths books
whioh =&y offered in esch satezory and the
roapootive prioce at which each may bLeé purohased,

- "Agsin, we are coxfronted with ¢this situations
The Board has roceotly been advised by & publishor
Loldliog a sontrect on oortain books.going out of
adoption this year, that it will zladly rewew its

spresont oontract at tho same prioces, dut if it
should have to sutmit bids under a new proolamge
tion, it will not &0 so. This ma7 bo tha same
situation with othor pudlisters.

“Therefore, can the Board, throu;n the exsrolise
of its jJudmment, oconsideretion and dfgoretiun, as
given 48 under Artiols E848, onter into such e
nowals or extoasions (without igsuing the proclamge
tion) and pricr to the sooond lMonday in Cctobori®
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The lotter Adated July 25, 1043, is quoted i1 part
as followsi

*To gulde and assiat us in our delivers-
tions on August 2nd, 1943, I pespectfully urze
your written answers 3o tus inquiries lorsine
after nade.

“Artisle 2848, as amended by the Acts of

27, 308G Leglsltture, Pace 308, Chajbr 213,
s.otion 4, specificaliy ruquires the Chalrman
of the States Board of Education to give public
notice two months in advance of the msoting,
as required therein, wzhon texts are to e see
loctod and adopted, or where a contract for s
text then in uvase is asout to expire,

SArticle 2047, Aots of 1987, 40th legise

laturs, Fage o508, Chapter 213, Section 5, ree

lates to all bid; subnittod tor furnisking of

:::zbooks and fixes the eligibility of oach
- o

®Article 2842 Lotl of 1987, 40th Legis~
t 1ature pter 213, Ssotion §, ro-
§ lates io oontinnlns o discon‘inning texthooks,

| 'Artio%o 8051, Revised Civil Statutes of
ToXaB, re N contractors' bonds,

"The enswal of an axiating contraot with

publisher, or the continuance of the contract,
1hnthar at ihn same or & different price, cone
stitutes, per se, a new agreement, if not as to
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terma, at least to tho extent that tae jarties!
nuinds must meet in accord to allow tne old
azresmsnt to remaln in effest for ¢ zivea time,

"1, Does the Btate Poard of Edueation, in your
opinion,; have the logal authority to make
& renswal or extensnion agreement with a
text in use that is sbout %0 expire at any
weeting where notice has not been given
as required by tne terms of Artiocle 2348
ebove referred to? |

"2e Doea the 3tate Board of Education, in your
opiniont, have the lesal suthority to renew
or extend & ccntrast with a publisher for
& texd in use that is about to expire w¥nen
such publisher has falled to fils s bid or
bas failed to cozply with the provialons
showing olipgidbility as set forth in irtie
cle 2847 above :sntioned?

"53¢ Then a sontract for a text in use and atout
to sxpire bas been legally reneved or oxe
tended, does the State Board of Iducsation,
in your opinion, have the legal authority
o dispenss, for ths extended or resowed
torm of the agreement, with tae occatracte
or'ly bdond pregseribed by the terms of anid
Article 28511

“since the purchasing of textbocks under the free
textbooks laws of 8tate 1is 1o less a purchase
undey an extension or continuancs of s preexisting
sontract than undsr a new adoption, it would soem
gonsistent with the spirit of our laws and the lege
islative intent to regquire the same openness, slie-
gibilities and securitiss with reference to one as
to the other,"




AP T

388

3tate Board of Zducation of Texas, pege #56

_ The queaticons asked involwe an instancs of ol inel
slatutory construction, o as far As wo o&n letsrmine, taore
nave besn no oases or opindons whieh in anyway iirdctly snse
wer suoh queztionde

Artiacle R342 reads in part as followsi

*It shall be ths duty of the Comzinsion t9
meet annually on the second donday in Cototes,
aisd st sush other times as 1t ney be caliad to-
gother by the Chalrmn, for tias purposs af 200w
aldcy tae advisablility of contimuing or dlge-
sont » &t ths ex;iration of each surrent
soatract, any or all of the 3tate adoptod text-
bocks in use in ths yublio schools of Texas, and
of making such adoptisns As are provided fo>» in
Seotion & of this Act, Before making aﬁ shange
in toe adopted sorivs, xowsver, thes C ssian
shall, upon thoreu h investigation, satisfly it-
self that & shange is nscesary for the bLest
interests of the tohcol ohildren and tat such
cmnio is oonsistant sith financiasl eoconomy,
Provided that unless new taxts better sulted to
tas Coamission are offered to supplant axisti-y
toxta, than tha Commission shall ranew tiue oz~
iating ocozterscts for aush & period as =ay be
doomed advisabls not Lo axceed a perlod of alx
Joarg. Frovided, that wharever the contractor
snupplying any dook apgress %o renew the contract
on the sawe taras for a period of not loss than
two years or mors than s the xmombders of the
i~ ssicn shall ﬁin preferanice %0 tne offer
of the Company holiding the contract if they alall
munb{ pooured as o004 or betier books at & lswer
price by waking a different ocatract; aad 1t
25all alvays be lawful for them to ranew & qufie
tract on such terms as in their Jud; msnt =ay be
farther that before. the Commiseion siail $AS9E

ore ssich b of
nla&hg mphco any dook upon which the contrectd
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is ing, it -mu. bofore mak a now
gon t for a new taxt, ascertain 2
the office of ‘the state Suporintendont o
Pudblic Inatrustion, the mumbey of usuable
books of thold:ndanuhich the ooatract hu,
or ig about to explre, there are on hend
mothnutlummormhbooh v

would be r ply the needs of the
sohools o ute ul uid books for the
firet, ucond and third years imrediately suce

coeding the expiration the cantrect on such
bookse The Camnission shall then secure from
tho publisher of such book a bid oy offer for
of 3udi taxtoooks to meet the
aotun.l nacoessities of the zohools of the State
dyring the said first, second, and or thixd
yoar period, l.'l.lcrha the St-ago. howovay
margin of twenty-five tg:’ cent avey, or Gmnty-
five per gent under, ontinated number to
be required, If, upon consideration of the
cost of the books required to s such noods
for such a poriod, it appears to Comuission
that it tnl be econxzical to do =m0, 1t nay muls
s ooutraoct with such publisher to furnish such
books during sald first, second and, or third
year pariod with & viaw to using wp zh. ontire
ouppyly of such bocks on hand instead of wasting
mmnttmg&muﬂndﬂwo&- Al cotvm
traots A% the tion of said pariod, the
comsission -mu then maks a contract for a
toxtdook on ths subjeocts No contraot shall
ever bs mads, bindl tho State to uy a spedie
£is mmber or & specific quantity of texthooks,
but all contrects shall be for such bocks &3
the State may neod and the purpose of furnishe
ing an sstimated m}:;‘ of t.ml:ooh mdod. an
above provided, shall have as its purpose to
Sive ths taxtbook aklishers an aprroxie
mation as to the possidle quantity of books
which theo State zay hwed, # = # AL the tiww the
Supor!.ntondunt of Publle Instrustion undertakes
to seoure a statamont of ithe mmber of usable
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books on hand, as provided akove, Lo shall elao
sogure from the suporiatendents of independent
achool distriata anid county intendents aa
axpression as to ihothor or not they Lellave the
sxisting text should te re-aloptad or a new toxt
adopted, and sush information shall be for the
uge of the Textoook Camission, dub the Textbhook
Comnisaion aball not be bound goro-adopt ths old
text or to adopt a now toxt by reason of such éxe-
proaslon of preferdunce by such superintendonts.
Acts 1927, 40th Lage, pPe 308, che 213, g0C. S."

Artiole 2848 ra2is in part as lollowst

"inen toxta ars to Y¢ solasaled and adopted
unxier the provisiosns of this law, or waere &
contrast for & taxt than in use is about to =

- Chalrwan of tha Ot wo

L_d.m% (.' a L ‘. On ' [

000 in advanos of the meeting of the Commisaion,
At whioh tims, thc sloption may Lo made, give pud-
110 notice by “avinz printed in the pubils press a
notice to the effsct that gush moebing will bs hold
and that adoptims will be made, and by sending
written notices to nll porsans, Iirns oF Ccorpora-
tions in whopo behsalf auch noticeo ahell have bheen
requessted, Such noticos shall state the time and
Dlace of the rwelin: of the Comxnlagion, the sube
Joots on which textbooks may Ls adopted, ard tus
laat date on whiel saxple coples of books ufferad,
prepared as provided in the sugsoeding rarsagraph
of this Article an:=1l ba depoasited, the amount of
the cash sit recuirad, the 4ime allowed for
sigaing con t an’ £iling dond after award s
mades and that forml pogals will be receivod
on the date of the rwabting.” (Imphasis supplied)

Provision 18 alzo made for the daposit of zampls cosles of
s the nu:;a of bids, anid the makin; of cash deposits.
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In Opinion No, 0=39390 we sald the following avout

Articlea 2847, 2852, and 28531

"Article 2847 provides for the filing of btidas
and also for the filing of an affidavit to be
executed by the individual didder or a cemdber of
the firn or the president and ascretary of the
corporation bidding. The affidavit shall contain
various statements, among which are that no mom-
ber of the Commission is in any way interested in
such individual, firm or corporation biddingj the
names of any and all persons who may have at any
tize durinz the precedins yesar received, either
directly or indirectly, any money or other thing
of value from sald company for services rendered
the Statej the names of all the people emploied
to got for such bidder, diresotly or indirectly,
in any way whatsoever in securing the contract or
in the preparation of its bids, ste. The state-
ments made in the affidavit sre declared to be
warranties, and tif found to be untrue, sihall sub-
Ject the contract ts forfeiture and authooize a
recovery on the bond to the full amount taereof,
as liquidated damazes, unless it be shown that
such mis-statement or non-disclosure of fact was
unintentional or an overalght on the part of said
publisher.t

*Provision is made that the maximws price for
the books undar the contraet shall not exceed the
minimum price at vhich the publisher sells the
books in wholesale quantities, and that a coatract
provi for a higher price shall be vold. (Arti-
cle 2852) Provision is made that no books saall
be purchased from anyons connected witn a trust and
that the bidder shall file an affidavit stating that
he 1s not connected directly or indirectly with a
trust. (Artiocle 2853)."

Article 2851 provides thet the "bidder to whom any

contract may have been awerded shall execoute a good and suf-
ficient bond®™ in the amount and under the conditions speci-
fied therein., .

Ll o
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7o Dow have belore us various statutory jsrovisions
Jirectly bear wpon the questions asked, and we think that
the proper cons tion of such provisions izmpels tho cone
c that a renewal ¢f & contract must te made in the sace
sannoyr es the making of an original contrect, and notice must
28 given in scoordance witn Apticls 2848,

Reforring back to Articles 2342 u vil)l note that it
1s the Jduty of the Board of Zdusation (Article 2875beS) to meet
armually on the gsecond Yonday in October ™ =  # for tius pur-
goao of consldering the advisability of sontinuing or discone

inning, at the expiration of each current contract, asy or all
of ths State adopted texitbooks in use in the publie schools of
Toxas, and of such adoptions as are provided for in Sece
tion & of this Aat, T it I8 soen thatl it is iths axprose

duty of the Board of Mnoatlcn $0 most in Caotobex %o datsraine
wrether any textbook, at ths expiration of the sontract cover-

ing the book, should be continued in use, The followi:y olamuse
Appears:

*rrovided, that wherever tza contractor muipe
Plying book aisroes to % tha contrect on
the same tores for a pori not 12as than two
years or more than six, the members of the Cane
nission shall give mf'mnoo to the offer of iuas
Corpany holding ts contraet if tho{ shall theroe

n'Sy Daking & Girfepent souirmct] and 1t STl
. e 3 sha
always be lawful Jor thea to renew oteact on
such tervis as in thelr may o
best interests of the State,* (Zmphasis supplied)

The first oclause manifestly contemplates that more
than one bid or offer may be made, and 1t provides that preofe
oronce shall be siven the o holding ths contract under
ths gonditions outlined tharein. It has been urged tuat the
::gggdtchuo affords :‘ﬁ lg-l. basis rorbmgzi 5 & egggtme:

thout go thraugh steps uired by ocle 2 Ut
we do not t’gink that this was the intent of tre Lezislature
in onacting sald second olausze, ,
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The first clause provides t hat prefereace ghall de
given the holdsr of a contrest if as or batter books at
a lover price under a renowed ccntract may bve obtalned, How-
ever, suppose the books are as good but the unis price is
higher than that b4 of another pudblishare The State
have on hand books, oovered by the explring coutract,
in usable condition} thorefore, the Board may deoide tuat it
would be more soonomical to supplemsnt thase locks than to
nalte & changes Under the aeoond claunse above quoted, we think
that the Board may accept the bdid of the ocntrector aund renew
the contract,

This conglusion 1s gonaistent with the goenoral gurpou
of the textiook law. Provisicn is made for compatitive hidding,
the deposit of samples books, and an sxamination of Lie Looks Ly
ths Doard of Educsation,. The Laglslature provided certain safe=-
Juards and restriotions in the adoption of books and lotting of
soatracts. As we gaid in Opinion Roe C=3039, “Thege nsafezusrds
wors put in the statutes for the btenefit of the State of Texas
and its oitiszens, to sooure f'or sohool ohildren tiho beat books
at 2 falr price, to ass:xe the people that they would et full

value for their tax maney, snd to eliminate ths possibility of
fraud and dsception,® ! » 7

By li»l{mrmins a4 ocontract withoud :ououmé the
statutory steps, &rm:: of the lew, with roapect bide
ding and a study of offered so that ths dest would
be solected, coull bLe entirely averted. Iow can {he Doard know
without an examination of that better texts offering more
offestive moans of instruction are not offered, or t.at othap
bocks will not be more eoonomical to adopt? 1‘ vas not the
intent of the Legislature to allow a oircumvention cof ths pupre
f“" of the Act and an aversion of the statutory safe uards,
or sonditions bota as to bidders and books ocoull have ontirely
chanzed sinoce the orizinal qontrast was made,

Moreover, you will note that Artiocle 3848 provides
ti:;at the notice be given when texts aro to Le seleoted
or adopted, "or where a contract for a toxt then in uae fs
about to expire.” This 15 a further indicaticn taat renowals
are to be made like any other adoption,

gl
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In the July 83rd lestter it is asked whether the
Poard may enter into extonsions or renewsls without issu-
ing notice and prior to thoe seoond Monday in Octovers It
is our opinion that the notice 1ls required. 7The Zoard must
meet on the geocond Monday in Ootober, but it may also meet
at other times, We assume that the Question asked nns refe
srence to the ourrent yoar. Therefors, & notice of two
months from August 2nd would continue into Qctouer, ilaoece,
we answer this Question in the nezative, e also mnawaer the
thres questions asked in the July 236th lattor in the uejative,

Very truly yours

ATTORNBY GERERAL ¥ TLXAS

FIRST By B
Jides
.02

APPROVED

OPINION

COMMITTEE
BY,
CHATREAM




